Introduction
Recent years have seen an extraordinary crisis of confidence in international institutions. From the United Kingdom's decision to leave the European Union to the mooted exodus of African States from the International Criminal Court ('icc'), states are reconsidering their membership in international institutions in ways that were unthinkable a short time ago. This gives rise to multiple challenges in international law, in terms of both the immediate legal issues which arise from the process of state withdrawal and the deeper questions about what international cooperation will look like in the coming years.
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As alluded to earlier in the present journal,1 it is generally accepted that Member States may leave an international organization, despite the fact that the organization's procedures do not always expressly provide for it.2 It has even been argued that an 'inherent right of withdrawal' exists, based on a state's sovereignty.3 Yet, examples of permanently withdrawing Member States are hard to find and in most situations withdrawal ultimately proved to be merely a temporary cessation of cooperation.4 In other cases, states later re-joined the organization, or its successor.5 Besides, political rather than legal reasons are behind the (intended) withdrawal-as clearly exemplified by the cases of the African states (planning) to withdraw from the icc.6
These and other considerations give rise to a range of unresolved questions surrounding the question of exiting institutions. In particular, the present Forum seeks to explore three identified themes: the rights and duties of exiting members, including the fact that these exist on the cutting face between the law of treaties and international institutional law; the legal position of individuals following the withdrawal of their state of nationality or residence; and the future of multilateralism more broadly in light of the exit phenomenon. Each of the contributions that follow will consider one or more of these themes from different, compelling and insightful perspectives. The Forum is based on a collaborative effort of the Interest Group on International Organizations and the Interest Group on the eu as a Global Actor, both of the European Society (1) A treaty which contains no provision regarding its termination and which does not provide for denunciation or withdrawal is not subject to denunciation or withdrawal unless: a. It is established that the parties intended to admit the possibility of denunciation or withdrawal; or b. A right of denunciation or withdrawal may be implied by the nature of the treaty. of International Law ('esil'). First drafts of the assembled contributions were presented at the 2017 esil Annual Meeting, held in Naples. To properly frame the debate that ensues, we will briefly deal with each of these challenges in the subsequent sections.
The Rights and Duties of Exiting Members
One of the most interesting international legal issues to arise from states exiting institutions is whether exiting states have, in effect, a blank slate regarding the obligations of the institution of which they were a member. This is particularly important in the case of the eu, as the Union is party to a huge range of international instruments.
2.1
The Case of the European Union As has recently been argued, the Brexit case reveals the uk will have to start from scratch in re-developing its international relations, as large parts of these relations were regulated on the basis of eu external relations law. At the same time, eu rules on the division of competences as well as the principles of sincere cooperation and primacy make it difficult for the uk to fully prepare future relations with third states prior to exit day. A special transition arrangement for the uk, either during or after the negotiation period, is being negotiated to solve this problem.7
Brexit also shows that with regard to all existing international agreements that were concluded by the international organization (in this case the eu) there are legal obstacles preventing the former Member State from simply 'taking over' . In most cases renegotiations are in order, or-as in the case of multilateral mixed agreements-at least notifications to inform the other parties of a change in the division of competences. One could perhaps argue that, in the case of the eu, the organization merely concluded the agreements 'on behalf of' its Member States and that the uk would thus remain bound once the competences are returned to it. Thus, it has for instance been argued in relation to the 2014 wto Government Procurement Agreement ('gpa')-to which the eu is a party, but the uk is not-that "on leaving the eu, the uk will succeed to the gpa in its own right, in accordance with rules of customary international law on the succession of states to treaties, and practice under the gatt 1947, which 'guides' the wto".8 Yet, this is not self-evident in all cases. First of all, with regard to the idea that the eu acted 'on behalf of' its Member States, this idea seems contradictory to the organization's separate international legal status and its autonomous position as a global actor. As is the case with most international organizations, the eu is to be seen as a separate international actor, and over the years it has been accepted as such (and alongside its Member States) by almost all countries in the world. Moreover, the text of the agreements that were concluded by the eu only (so called 'eu-only' agreements, rather than 'mixed agreements') does not indicate the uk (or any other Member State) as a contracting party.9 Finally, as also held by Odermatt in this Forum,10 with regard to the idea of 'succession' , it is far from clear that international law accepts the succession of international organizations by former Member States. The vclt, for example, applies only "to the effects of a succession of states in respect of treaties between states" and it is clear that the eu is not a state.11
Even in cases in which a Member State is or was a party to an agreement in its own right, its actions may have been in the context of its membership of an international organization. One might argue that it simply regains its status as a full party in a practical sense once it becomes responsible again in substantive terms. Again, using the eu as an example, the implementation of many agreements to which the uk is a party was basically done on the basis of eu rules and in close alignment with eu law and policies. One may think of multilateral international agreements in the maritime or fisheries area, on the basis of which the uk is a member of international organizations (such as the ilo or the imo) in which it, so far, mainly or partly acted as an agent of the Union. A recent statement of the International Tribunal for the Law of the Sea ('itlos') is illustrative in that respect:
In cases where an international organization, in the exercise of its exclusive competence in fisheries matters, concludes a fisheries access agreement 14 Whereas the eu obviously is a special case because of the extent of integration and the close entanglement of the eu legal order and the legal orders of its Members,15 the contributions to this Forum underline that the issue is more general, raising a particular question over the relation between and interaction of the specific law of the organization and the broader international law of treaties.
2.2
Exiting at the Intersection of the Law of Treaties and the Law of the Organization Generally, legal thinking about international organizations proceeds from an institutional (law) perspective. That said, the scenario of a member state leaving the organization leads back to the preliminary level, that of 'contractual' relations between states (organizations as members of other organizations for the present are left out of account). 
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This entails that in a situation such as Brexit, ios and member states are not just dealing with the law of treaties and institutional law, as has come to the fore in the previous section. It also means-as emerges also from the contributions to this Forum-that the exiting io member state moves at the cutting face of the law of treaties and institutional law.16 This somewhat complicates the legal landscape. A few general observations on the formal-legal framework may be helpful for an appreciation of the topic of exiting institutions.
Member States of an organization are at the same time party to a constitutive treaty. This means that at least as a starting point the applicable law is the international law of treaties, as enshrined in the vclt, or in international custom, which has largely the same normative content. States' freedom of contract in the creation of specific institutional regimes then is expressly safeguarded by article 5 of the vclt, which contains a general reservation clause for constitutive treaties of ios.17 Thus, the vclt applies to a constitutive treaty by default, reserving however to the organization the ability to have its specific rules govern that same constitutive treaty on issues such as amendment, reservations, and withdrawal.18
Most io constitutive instruments contain a provision on withdrawal from the organization, but some do not. The un, the who and-until 1954-unesco are three prominent examples of organizations with constitutive instruments that lack such a provision. Still, the un in 1965 received a declaration of withdrawal from Indonesia;19 in 1949 the ussr had given notice of withdrawal to the who, followed by a number of countries in the Soviet political sphere;20 and in the years preceding the insertion of a withdrawal clause in its Constitution in 1954, unesco received withdrawal notifications from Czechoslovakia, Article 5 of the vclt affirms that constitutive treaties are a distinct class: "The Present Convention applies to any treaty which is the constituent instrument of an international organization and to any treaty adopted within an international organization without prejudice to any relevant rules of the organization" (emphasis added For a careful account of episodes of (attempted) withdrawal by member states from these three organizations see ibid. 23 vclt art 56 reads: 1. A treaty which contains no provision regarding its termination and which does not provide for denunciation or withdrawal is not subject to denunciation or withdrawal unless: (a) it is established that the parties intended to admit the possibility of denunciation or withdrawal; or (b) a right of denunciation or withdrawal may be implied by the nature of the treaty … 24
Ie the three provisions in the vclt regime which exhaustively cover unilateral termination of treaties: respectively on 'Termination or suspension of the operation of a treaty as a consequence of its breach' (art 60), 'Supervening impossibility of performance' (art 61) and 'Fundamental change of circumstances' (art 62). 25
Leon-Perez-Acevedo, above n 6. 26
United Nations Education, Scientific and Cultural Organisation, Member States (2017) <http://www.unesco.org/new/en/member-states/member-states-information/>. 250 densely regulated the organization, the more perplexing this question may become. This is illustrated in the Brexit processes, when discussion focused on pending debt and outstanding payments in case of a hard Brexit. In 2017, when the general political mood was perhaps more categorical than it is now ("no deal is better than a bad deal"),27 the House of Lords (European Union Committee) published Brexit and the eu Budget, in which it held that "Article 50 [of the] teu allows the uk to leave the eu without being liable for outstanding financial obligations under the eu budget and related financial instruments, unless a withdrawal agreement is concluded which resolves this issue" and that "[t]he ultimate possibility of the uk walking away from negotiations without incurring financial commitments provides an important context".28
The report, and the uk Government, relied on article 70 (Consequences of the termination of a treaty) of the vclt, or its customary pendant, which stipulates the residual rule that:
unless the treaty otherwise provides or the parties otherwise agree, the termination of a treaty under its provisions or in accordance with the present Convention:
(a) releases the parties from any obligation further to perform the treaty; (b) does not affect any right, obligation or legal situation of the parties created through the execution of the treaty prior to its termination … [emphasis added].
The question is whether article 50 of the teu29 satisfies the requirement of lex specialis also with regard to the issues mentioned in paragraph (b).
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L Elliott, 'Theresa May's election victory will prove pyrrhic indeed' , The Guardian (online), 11 June 2017, <https://www.theguardian.com/politics/2017/jun/11/theresa-mays-election -victory-will-prove-pyrrhic-indeed>. The cutting face between 'treaty law' (with its parties) and the 'law of the organization' (with its members) creates a particular juridical space, where in the blink of an eye actors and stakeholders may move from the contractual interstate sphere to the sphere of 'rules of the organization' , and back again. In a practical sense the most important trait of the institutional sphere is arguably the capacity to create new rules, with a different scope ratione materiae and personae than the original treaty. This can be highly relevant for individuals under the remit of an organization, as is illustrated by the case of Brexit, where issues of citizenship or acquired individual rights will typically arise within the institutional discourse and not in the inter-state treaty discourse.31
The Legal Position of Individuals
Complex organizations such as the eu and the icc have had a significant impact on the legal position of individuals within the territories of member states. Withdrawal from these organizations entails the wholly unprecedented possibility that it could result in the loss of the rights of citizenship or a relaxation in the enforcement of individual criminal liability. Two contributions in this Forum address the implications that the withdrawal from these international organizations may have for the legal position of the individual.32 Here, we wish to place these contributions in a broader framework-by contrasting the accounted effects that the move towards international institutions have In the first decades of the twentieth century, international organizations were crucial in the affirmation of certain rights and obligations with the objective of breaking the circle between human suffering and international conflicts. Examples include the League of Nations,33 the International Labour Organization,34 and the International Military Tribunals.35 The adoption of the Charter of the United Nations marks the transition to a new stage that culminated in the pervasiveness of human rights. This stage is marked by an uneven but progressive institutionalisation of human rights at the universal, regional, and domestic levels.36 Importantly, decolonisation, and the move towards international organizations that resulted therefrom, was vital in this process.37 Crucially, international institutions, supported by non-governmental organizations ('ngos'), have carried out significant efforts to instil human 33 The The ilo was established in 1919 to promote, inter alia, "the regulation of the hours of work … the protection of the worker against sickness … the protection of children … and women" in order to prevent social injustice becoming so "great that the peace and harmony of the world are imperilled" erupt, the relevant rights and obligations, many of which are internalised to a point of being taken for granted, are fundamental-to paraphrase Douzinasin their negotiating their response to each other, and their response to their own selves.54 As the move towards international institutions seems to have promoted standards of legitimacy against which domestic and international institutions are assessed, and affected human identity-the move away from them might have implications on both counts, which may affect both sides of the debate indistinctly.
In his contribution to this Forum, Leon-Perez-Acevedo provides victimoriented arguments for not leaving the icc. He shows that the definition of victims of mass atrocities and the legitimacy of criminal justice derive from international human rights standards and procedures, which the icc epitomises.55 One may be justified to ask what may be the effects of threats of mass withdrawal from the icc on sovereignty grounds in terms of the status of these victims, as well as the legitimacy of international and domestic criminal institutions. On his part, Worster argues that while acquisition of eu citizenship depends on national citizenship,56 loss of eu citizenship entails a whole set of different considerations-notably, what to make of the legal bond ("fundamental status") that arises between the individual and the Union.57 In the path to Brexit, a whole category of individuals, who built their lives as eu citizens, lament what they see as a fundamental status being reduced to mere rights in negotiation tables.58 Arguably, the clash of attitudes, and the threats and effective withdrawals, might force domestic and international institutions to evolve, and identities to mature. Interestingly, Perez-Leon-Acevedo emphasises that, in the midst of conflicting attitudes, the au threat of mass withdrawal from the icc has not materialised. Worster argues that "Brexit may be forcing a rapid maturity of eu citizenship".59 While the implications of all this to the standing of the individual vis-à-vis domestic and international institutions, vis-à-vis other individuals, is unclear-the contributions in the Forum certainly move the debate forward. 54 Douzinas, above n 43, 403. 55
Leon-Perez-Acevedo, above n 6, notably sections 3 and 4. 56 tfeu article 20. 57
Worster, above n 31, section 3. 58 A Menden, 'Auf Wiedersehen, Britain: Brexit Is Forcing My German Family to Leave the Country We Call Home' , The Guardian (online), 2 August 2018 <https://www.theguardian .com/global/2018/aug/02/auf-wedersehen-britain-brexit-forcing-my-german-family -leave-home>. 59
Leon-Perez-Acevedo, above n 6.
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The Future of Multilateralism
Finally, considerable increase in the phenomenon of institutional exits-or, at the very least, threatened exits-throws into question the health of multilateral institutions more broadly. Indeed, events such as Brexit, threatened withdrawals from the icc, and the us's recent withdrawals from both the Paris Climate Change Agreement and un Human Rights Council have occurred against a backdrop of rising populist, isolationist, and anti-globalist political sentiment from many quarters across the globe. In this environment, narratives that once had been used to justify the move towards international institutions, like decolonisation, re-emerge to justify the opposite movement.60 Worse, many individuals across the globe and, critically, in Western democracies, voice their dissatisfaction with international institutions,61 which reflect worldviews that these individuals see as out of kilter with their reality;62 which have procedures that they find obscure;63 and which impose solutions that they deem unfair. Certainly, these developments can at least in part be related to more long-standing concerns surrounding the ideological neutrality, fairness, and accountability of many multilateral institutions-concerns which have not always been unjustified. Since the end of the Cold War, in fact, there have been growing anxieties surrounding the proliferation, normative 'over-reach' and seeming unaccountability of the regimes, organizations, and institutional processes that we have come to know in terms of 'global governance' . In this respect, one might say that the entire post-Cold War period has been witness to a certain 'crisis of multilateralism' .67 In 2001, Jan Klabbers expressed this concern in terms of a 'changing image of international institutions' , reflected not only, he claimed, in an increasingly less deferential approach from institutional dispute settlement bodies, but also a growing policy and academic focus on questions of institutional legitimacy, accountability, and responsibility.68 It is hardly a coincidence therefore that the International Law Commission began to address the topic of the responsibility of international organizations in that same year,69 and also at the start of the new millennium that the International Law Association decided to establish a study group on the accountability of international organizations.70 From the early 2000s onwards, a range of academic publications has emerged addressing questions related to, inter alia, the 258 proliferation,71 legitimacy,72 and accountability of international organizations more broadly. 73 Nevertheless, it is difficult not to note a distinctively more political shift amongst states, in part towards more informal means of inter-state cooperation, but also more recently in terms of disparaging and threatening withdrawal from certain regimes and institutions in order to advance particular policy preferences and normative agendas. This trend is well-illustrated, for instance, in Cowell's paper in this Forum,74 addressing instances of denunciation and exit from international human rights treaties, but is also particularly evident in the foreign policy position taken recently by us President Trump, which has seen the us strategically denounce and pivot away from commitments under inter alia the Paris Agreement, or the rules of the world trading system.75 Although the us is no stranger to exceptionalism in this respect, the kind of populist position adopted by Trump is a departure from the more strategic engagement with multilateral institutions taken by President Obama,76 and in this respect clearly echoes the kind of ideological drive that is currently fuelling the Brexit process.
Although much of the recent political rhetoric denouncing political biases (eg threatened withdrawals from the icc, the us withdrawal from the un Human Rights Committee) or a perceived lack of transparency, accountability, and economic efficiency of global institutions (eg Brexit) clearly plays into populist sentiment-a felt public disaffection towards transnational political elites-many of these developments are equally explicable in terms of local and global powerplays by certain political actors. Certainly, the withdrawals and threatened withdrawals from the icc by a number of African states can 260 5
Conclusion and Outline of the Forum
If one general conclusion could be drawn from the above short analysis as well as from the contributions to this Forum, it would be that exiting institutions is more difficult than it seems. While constitutive treaties may contain simple rules to leave the organization, practice reveals that a 'divorce' is usually complex, painful, and sad. Apart from budgetary settlements, there is the fact that many rules and customs defining the cooperation have been institutionalised and have been subsumed in the rules of the organization. After all, the whole idea of establishing an international organization in the first place was to create something that could partly operate in distinction from its members, and that would take over some of the (administrative, managerial) tasks that come with cooperation between states.
As for legal issues that arise, one central question that is not entirely resolved is whether exiting states have, in effect, a blank slate regarding the obligations of the institution of which they were a member. This is particularly important in the case of the eu, as the Union is party to a huge range of international instruments. But also in the case of the icc, the involvement of the Security Council in the operation of the Court raises questions as to whether exiting states will truly be able to make a clean break.
Meanwhile, as we have seen, organizations-especially complex ones such as the eu and the icc-have had a significant impact on the legal position of individuals within the territories of member states. Withdrawal from these organizations can have important consequences for these individuals: in the case of the eu the wholly unprecedented possibility that it could result in the loss of the rights of citizenship, and in the case of the icc a relaxation in the enforcement of individual criminal liability.
The phenomenon of withdrawal from institutions in our time it to be seen against the backdrop of at least two factors. One is the critical voices arguing that international organizations are unaccountable, serve the interests of global elites and too eagerly accumulate new competences. These voices have moved from the margins of academic debate to the centre of public discourse. At the same time, we have seen a renewed emphasis on national sovereignty in domestic politics, buoyed by the resurgence of nationalism across the globe. It is uncertain how this crisis of multilateralism will shape future attitudes towards and engagement with global institutions.
The following contributions raise many of these issues and, in doing so, each make a distinct and important contribution to future debates. To begin, the contribution by Odermatt considers the prospects for the future of dispute settlement and, in particular, the potential role of the Court of Justice of the Exiting International Organizations international organizations law review 15 (2018) 243-263 eu ('cjeu'), in light of eu-uk relations post-Brexit. In this regard, he considers the possibility of establishing a new dispute settlement mechanism, or 'Brexit dsm' , particularly in order to deal with the eu-uk partnership agreement and other Brexit-related issues. Odermatt discusses a raft of issues surrounding the design of such a body. Who could sit on such a body? What kinds of disputes would it hear? What would be its relationship to the cjeu and the uk courts? Who would be capable of bringing disputes before it, and what would be the legal effect of its decisions? In order to solve these puzzles, Odermatt looks at other forms of international dispute resolution that might provide a template, or ingredients for a template, for a Brexit dsm. While these precedents can provide some answers, Odermatt argues that designing a Brexit dsm specifically will require flexibility and innovation from both sides.
The next article, by Silvereke,82 considers the legal effects of Member State withdrawal from the eu on new generation free trade agreements (New Generation ftas), which are concluded as bilateral mixed agreements. These kinds of agreement cause particular complications in terms of the ongoing rights and obligations of the exiting state. The question posed, in particular is whether exit would lead to an automatic termination or renegotiation of the agreement, or whether the principle of continuity from the law of treaties might mitigate against this result. Furthermore, she questions, would it be possible to argue for a fundamental change in circumstances in such a scenario? Silvereke does not purport to resolve these issues completely, but instead to consider possible responses, both from the perspective of the responsibilities and obligations of the exiting Member State and in terms of the potential consequences that the eu might face as a global actor.
Worster's contribution considers the vexing question of whether the uk's termination of eu membership would also mean an end to eu citizenship for individuals.83 Worster seeks to move beyond a law of treaties framing to place questions of eu citizenship in a human rights frame, considering in particular the extent to which international law might protect eu citizenship as akin to an individual's nationality. In doing so, Worster seeks to defend the proposition that international law prohibits arbitrary withdrawal of this legal bond with a person and, consequently, that this could well lead to the uk being prevented from unilaterally (and arbitrarily) terminating the eu citizenship of its own nationals. Perez-Leon-Acevedo also seeks to consider the rights of individuals, but does so from the perspective of victims of international crimes that might lose rights of redress by the potential exit of certain African states.84 Specifically, Perez-Leon-Acevedo seeks to argue against exit from the icc on the basis of victim-oriented considerations, but also seeks to contextualise these concerns in the context of the rights that victims possess by reference to international human rights law as well as broader emerging principles of international law. In doing so, he argues that such rights are unlikely to be adequately protected by local and regional remedies, particularly considering the prospective International Criminal Law Section of the African Court of Justice and Human and Peoples' Rights and the reparation system of the Extraordinary African Chambers.
The contributions from Cowell and from Kang-Riou and Rossati both place the phenomenon of institutional exit in a broader explanatory frame, and in doing so shed some light on the current health of multilateral institutions. 85 Cowell, first of all, analyses the use of exit clauses in regional human rights mechanisms. Specifically, Cowell undertakes a comparative analysis of the European Convention on Human Rights ('echr') and the American Convention on Human Rights ('achr'), both of which contain exit clauses, and the African Convention on Human and Peoples' Rights ('achpr'), which does not. In doing so he aims to better understand the role that the presence or absence of an exit clause plays in the powers of a regional human rights organization. Ultimately, what deters states from using exit clauses, Cowell argues, is the broader regional framework within which a human rights treaty operates and the collateral consequences it is able to harness to underscore its authority. Drawing on constructivist scholarship, Cowell offers an outline of a broader theory about the role of exit clauses in encouraging compliance with tribunal decisions.
Finally, Kang-Riou and Rossati aim to challenge the framing of institutional exits within scholarship on the law of international organizations, which tends to consider this phenomenon as either an ill-conceived action undermining the (liberal) international legal order or as a legitimate strategy for state members to pursue their own specific interests in a multilateral context. Kang-Riou and Rossati aim to outline a 'third way' explanation, which seeks to show how the successful 'juridification' of international institutional regimes often generates depoliticisation and expert-rule. Accordingly, they argue, exits are not just a consequence of these phenomena, but also a structural feature of 'contested multilateralism' , where states re-position themselves against
